BEFORE THE HON'BLE LOKAYUKTA

Justice Manmohan Sarin
Complaint No. C-1500/Lolk/2012

In the matter of :-
Sh. Gian Dev Gupta
Complainant
Vs,
Sh. Anil Sharma, Councillor/Former Dy, Mayor of Delhi

Respondent No. ...l

Sh 8.5 Mehra
Commissioner, MO
Respondent No. ....2

Sh. 5K, Middha
Retd. Dy. Commissioner, South Zone,
Green Park, Mew Delbi.
Respondent Mo, .3

Sh. Gourav Chattervedi
Licence Inspeetor, MOD South Lone,
Grecn Parl, Mew Delhi.
Respondent Mo, ....4

ORDER

{1} The Complainant Sh. Gian Dev Gupta, filed the above complaint
in form Mo 1T & 101 against Sh, Anil Sharma, Counciltor/Former
Dy, Mayor of Delhi Respondent Mool hersin being a Public
Functionary. Three other proforma Respondents impleaded were
S 5.5, Mehra, the then Commissioner, MOLY, She 5K, Middha,
the then Dy, Commissioner, MCTY (South Zoene] and Sh, Gourav
Chattervedi, Licence Inspector, MCD (South Zone) Respondents

Mo, 2,3 & 4 herein,




(2]

(1)

Belore delving into the allegations made in the Complaint, it
would be pertinent 1o note ihat earlier also a pscudonymous
Complaint bearing no. C-470/Lok/2010 against Respondent No. |
Sh. Anil Sharma, had been received.  The said complaint had
similar allegations regarding holding of Benami Properties ete. 1l
was alse enquired into. A Local [nvestigator Sh. V.B. Bansal,
former Asstt. Commissioner, Income Tax (Retd.} was deputed fo
carry out the fiald enquiries and report. The Local Investigator did
not [ind the allepations to be correct. The Lokavukia duly
considered the Complaint as also the report of Local Investigator
and closed the inguiry, by a reasoncd detailed order dated
153.07.201 1, holding that allegations were not established. A copy
of the said order is being annexed as Annexure — [ for facility of
reference and to he treated as part of this order, for supplementing

the order on matters not being dealt with again by this order.

Prior to the present complainl, the Complainant had filed another
Complainl in this olfice bearing No. C-975T.ok/11  against
Respondent No. 1 Sh. Anil Sharma. It was lacking in matlerial
particulars and was dismissed as withdrawn,  Thereafier a letter
dated 24,02,2012, was sent to this Institution which was registered
as Complaint No, C-1370/Lok/2012. This Complainl was neither
in Form — Il nor was supporled by prescribed affidavit,  The
Complainant was required to file a proper Complaint, This led 1o

the filing of the present complaint hearing No. 1300/ Lol/201 2,
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(4)  The Complainant has made allegations regarding ‘pucca structures’
having been built up in the Kashmere Market, R.K. Puram, with the
intervention of Respondent No. 1 in connivance with Licencing
[nspector, Respondent No, 4. Pucea structures were allegedly buill
while *Temporary Tehbazarl® had been granted. 1t is alleged that by
misusing his influence Respondent No. — 1, actually put majority of
BJP workers as tehbazar helders. Some of the tehbazaris though in
the name of others, are infact owned by him (Respondent Mo, 1) and
held “Benami”. It is alleped that Respondent Mo.l has been
unauthorisedly runming a Motor/Service station i Sharma Auto
Mobiles on “green land” owned by DDA ar Khasra No. 225, Mochi
Gaon. Respondent No, 1 is aceused ol having built commercial shops
centrary to the directions of DDA & MCD. Encroschment on public

land, iz alleged.

(3} The Complainant alleges Respondent No. 1 holds and is in possession
of several “Benami Properties’ in and around Satya Niketan and at village
Mochi Gaon.  Further, that the Respondent No. | got “Public Toilet’
demolished and the land underneath was amalgamated with their Plot No,
93, Chanalkva Academy, New Delhi.  Misuse and abuse of position lo gain
undue favour for himself and other persons and making of pecuniary pains,

15 alleged.

(B)Number of sllegations as noticed above regarding encroachment on
public lands at Mochi Gaon, properties ‘ar Satya Nikten being held
Benami, were also earlier made in the complaint bearing MNo. C-

470/ Lok/2010. The said allegations had been inquired into and found to
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he incorrect by the local investigation on the basis of official record and
information  gathersd. The enquiry was closed wvide order dated
1 3.07.2011.

(73The Complainant during these proceedings was duly given an
opportunity and access to the earlier inguiry report and lindings, witk
liberty o point out and bring any additional fact or evidence or
circwmsanee, to the attention ol the forom, which had noet been
considered earlier.  Further, It was considersd expedient to held a
preliminary inquiry inter alia with regard o the current status and alleged
involvement of the Respondent No. | in the allotment of tehbazaris at
Kashmers Market, REK. Turam, to BIF' workers and bholding some

Benami zites himself, as allegaed by the Complainant,

{8) A direction was issued to the Dy. Commissioner, MCD {South} Lo
procduce Irom record recommendalions or any lellerrepresentation by Sh.
Anil Sharma, Respoendent Moo | for allotment or conversion of the
Tehbazar sites to Pocca structures, for his party workers or evidence of
any allotment of sites to Respondent Mo, 1°s relations at his behest or

recommeaendation.

(0 Complainant was alzso given an opporiunity to suppoct allegations in the

complaint by inputs or furnishing details and particulars. This was apart
1"|'m1:-1:>f:.irn;l|*|g out any fact or evidence which was not considered in the
earlier inguiry. Additionzlly, Complzainant wasz given liberty to file any
documents or record obtained by him to support his allegations,
Complainant’s statement was partly recorded on 2™ July, 2012, The
matter was adjourned to 137 of August, 2012, when his remaining

statemant was also recorded. At the request of the Complainant,
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dircctions were also issued to SDMC 10 produce the record in respect of
allotment of siwes at Kashmere Market o Jaipal, Ashok Dilen, Riliku
Aggarwal and Rani Chugh as the Complainant contended the same would
reveal involvement of the Respondent No. 1 in allotment of Tehbazari
siles to BIP Worliers.

(10} The Complainant was also required to file an alfidavit with regard 1o
the alleged invelvement of Sh. Anil Sharma, giving facts as ascertained
by him. Any material evidence or facts which had nol been considered
during the carlier inquiry into the Complaint No, 470/Lok2010 but were
now  avallable, could be urged. Complainant [led affidavit dated
PAOD20E2, The said afhdavit, however, did not reveal or deal with the
role of the Respondent in allotment ol any Tehbazari site,  He wanted
e to produce documents obtained through RTI to demonstrate what he
termed as "grabbing of land” in Khasra No, 224 and 2235, Arakpur Mochi
Cinon.

Evaluation of allesations in Complaint :-

(11} Let us first deal with the allegations regarding involvement ol

Respondent Wo, 1 in the allotment of Tehbazari sites w0 BIP workers due
e his influence and recommendation.  In this regard on 02.07.2012,
statement of Complainant Sh, Gian Dev Gupta was recorded on oath,
partly. He deposed having signed and verified the complaint and its due
mnstilution.  He reaffirmed the facts stated in the complaint. He stajed
that Jaipal, Ashok Dilen, Ritika Aggarwal and Rani Chugh, were got
allotted tehbazari sites by Respondent No. 1, as they were political
workers of BIP,  Ile claimed sevious iregularilies and aberrations in
alletment of these sites and their conversion inlo “Pucca Structures”.

Complainant alleged forpery and tampering of documents to secure
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allotment. He claimed that the Respondent Couneillor naturally would
be in the knowledge of all these wrong doings. The remaining statement
was recorded on 13.08.2012,

(12] Complainant Mr. (ian Dev Gupta deposed that all the four
persons  named, were politeal workers from Respondent Mo, s ward
and associated withihim.  They had applied for sites and were allotted
sites because of the influence and proximity with Respondent No. 1. He
claims that Responeent We. 1 goi the mutation done in their favour after
the deadline i.2 31.03,20010. Hence the same was illegal. Taipal out of the
tour sold the site, but others continue o possess the same, Tt was put to
the witness that as per Status report of MCD, there was a Zonal Vending
Committes comprising Dy, Commissioner of the Zone as Chairman,
with g sithing Additbonzl Dastrict Judae also a member.  This sas
adequate to ensure fair play. Official from SDMC  stated that there was
not a single recommendation of Sho Anil Sharma on  record.

Complainant claimed the above Ward Committee to be a farce. He

submitted that neither Respondent Mo 1 nor his relations were officially
allotted any site.  Only the workers of BIP were allotted sites, He
clarified that according fo him Respondent Mo. 1 had not taken any
moncy Lo get the sites allotted, But he used his influence, 1o secure sites
for BIP Workers, The record of allotment of these four persons were
summened, no rregularity or evidence of involvement of Respondent

Mo | was noticed.,

(13) It may be noted that the affidavit filed by the Complainant does not

disclose the role of Respondent Mo. 1 in allotment of any site to his party

workers or reveal any additional [acts not considered in the earlier
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inquiry, During the course of proceedings, he admitted that he did nol
have any direct evidence with regard to Respondent No. 1's role in the
ullotment of sites al Kashmeri Market and in particular the allotment to

four BIP Workers.

(14} It has been ascertained from SDMC that not only the applications for
mutation of all these four allottees but ol many others were received after the
stipulated date.  Mutations were done after the preseribed date in numerous
other cases, hence these four eases can not be called an exception. No

adverse inference can be drawn against the Respondent No. 1.

(150 The matter was adjourned tw 14.01.2013, at the request of
Complainant. Tt has been confirmed by SDMC that not only mutation of
thase 4 persons was done but in all 60 names were mutated after 31.03.2010.
Hence no special favours were shown to these four persons. Record does
not reveal any invelvement of Respondent Wo. | in the mutation of the sites
of BIP workers.

{16) The Complainant himself adinilled that it was not his case that the
Eespondent No. 1 had taken any money or taken any illegal gratification for
sites allotted or that he personally or his relations had been allotted any sites.
It was his case that Respandent No. 1 had misused his influence o get the

sites allotted to BIP political workers.

(17} Curiously, on 04.02.2013, when Respondent No, | was to respond to
the allegations made and on which this forum felt clarificztion or his version

was required, the Complainant who had been heard earlier made a volte face




%‘Eﬁ"’

and asserted that he had nol given opportunity of being heard, Even though
the said assertion was lactually wrong and contrary to record, with a view Lo
remove any sense of dissatisfaction, the Complainanl was given an

oppoertunity 1o address the forum again,  Complainant, however, said that he

had already put on affidavit whatever he had o submit and he had nothing

more 1o add.

(18) M™otice had been issued to Mr. Anil Sharma, FRespondent Mo, 1 1o
obtain hiz version regarding his relationship with Jaipal, Ashok Diler, Ritika
Apgarwal and Rani Chugh, in the allotment of their sites and o examine him
to ascerlain the truth regacding the involvement if any, in the allotment of
Tehbazan sites to BIP workers a3 alleged and amalgamation of public tailet
land with their property Mo, 93, Chankya Academy, Satva Nikean, Mew
[elh,

(19 8ho Anil Sharma in response to the notice, appearad. His statement on
oath was recorded. He candidly admisted that he knew all the 4 persons
namely Jaipal, Ashok Diler, Ritika Apgarwal and Rani Chugh and desceribed
exactly the capacity in which he knew them. Jaipal was known being
relation of the President of the Mandal of BIP.  Ashok Diler and it
Apparwal were known being the workers of BJP. He cateporically denied
any role in recommending them for allotment of Tehbazari sites or for
getling their mutation done. He claritied that they were not allotied sites in
his ward but had been allotted sites in other wards., [e tendered Exhibit
RW-1/1 and RW-1/2 being responses to his K11 queries which vindicated
his stancd.  He also explained why some of the Tehbazari site holders were
permitted to construct their sites as pucca. Especially those who had shifled

from Dhaula Kuan and had been allotted the sites at Kashmere Market, e
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denied there being any allotment in his favour, his wife or any of his

relations, This was also conlirmed by the record of SDMC.

(20}Accordingly, as far as the Tehbazari sites are concerned, there is nothing
on record ol Corporation (o implicate Respondent No. [0 There is also aring
of truth in the statement of Sh. Anil Sharma, who candidly admited and
accepted his acquaintance with concerned party worlers, but clarified that he
had not recommended their cases for allotment in his ward, These persons

ool allotment in other distant wards with which he had nothing to do.

{213 Tt is therefore held that the allegations of the Complainant regarding
Respondent No. 1 having used his influence for getting allotments 1o
tehbazari sites and holding them Benami have not been established.,  Till
date no particulars haves been [wrnished, Complainant has failed w even
show anything prima facie in support of his allegation. 10 was vapguely
claimed that there were instances of forged documents. However, the nexus
or link of those has not been shown with Respondent No. 1. The allegation
of Respondent No. ['s role in alloiment to the four BJP workers, has not
been established. T has not been shown that these four persons were
irregular or they were shoown any special consideration.  There is nothing
shown to indicate the role of the Respondent Moo 1, inlact the allolments
were in distant wards and not in Respondent’s ward. No adverse findings
can be given on the bald plea that no allotments could take place withoot the

knowledge of the Ty, Mayor or Respondent Mo 1,

22, TReparding the allegation of having got the public toilet demolished

and amalpamating the land underneath with property Na, 93, Chanakya

L




Academy, Satva Miketan, New Delhi Respondent No. | relied on RW-1/1
tenderad by him, As per RW-1/] the proposal of demolition of toilet block
had been pul up by DC (South Zone) as per the recommendation af the
Ward Comunittes of South Zone. After the approval of the Commissioner
and the House, toilat block was got demolished vide Resolution/Order Ne.
321 dated 21.9.2007 passed by the House. Accordingly, Respondent No. 1
submitted that he personatly could not be held respeonsible or liable for the
said demaolition. It has alse been clarified by SDMC that the land which was

underneath the toilet continues (o be in possession of SIMC.

(237 Let vz now consider the alleged encroachment in Arak Pur Bagh
Wlochi Gaon by the Respondent Wo, [ and his family, Further, that due to
the Respondent’s influence as Public Functionary the Stalulory Authorities
have not been teking any aclion lo remove encroachments, unauthorized
construction on Ciovt, land by the Public Funetionary and his family in
Khasra No. 224 & 225,

Firstly, this matter has been gone nto in the carlier inguiry also when
it was noticed that unsubstantiated allegations were being made against the
Public Functionary and his family members. The Respondent No. 1's grand
tather 5h. 5ri Chand had been found to be a original Chulha Tax Payer. His
father was holding the land as a direct descendent. After duly going over the
records that had been tendered, it was held that no case was made out. As
noled earlier, opportunity was given to the Respondert No. 1 to furnish any
additional information or point out any fact or piece of relevant evidence
that had not been considered in the earlier inquiry. Nothing has been forth-

coming, excepl the repetition of same allegations in different form.




(24 The Complainant as President ol the Society Khushi Sewa
Sansthan filed a writ petition {(C) No, 2000 / 2012, wherein Respondent
Mo, 1 with his  [lather Sh, Madan Lal Sharms, were impleaded as
Respondents apart from the State, DDA, MCD and Department of
Archazolopy.

The case of the Complainant was that the statutory authorities had

failed, by their inaction to prevent encroachments and illegal
constructions. In particular, Complainant made specific allegation against
Respondent Mo, 1, his father aned family for having raised constructions
on the wall adjacent w the Burj monument which was under the control
of Department of Archagology, Complainant also claimed that a
commercial complex and large numbers of shops had been bwll by
Respondent Moo §oand his lamily, Business of automohiles was also
being carried oul. Complaintant sought a mandasmos against Delhi
Development Authorily and Municipal Corporation of Delhi to demalish
the structures and encroachments on Gove Jand comprised in Khasra No.
225 in village Arakpur Bagh, Mochi Gaon, Delhi.
{253) The above lands in village Arakpur Bagh, Mochi Gaon  were
comprised in Khasra No, 223 and the adjacent lands were acquired when
the capital was shufied from Calcuita to Delhi. As the scquired land was
not utilized, the residents of the village continued to reside there, There
were about B3 tamilies in the village, on whom the government levied
Chulha Tax and recoverad the same,

The grandtather of the Respondent Noo 1, Shri Chand was an
original Chulha Tax paver . 1t is the Complainant’s allegation that aparl
from the land (or which Chulha Tax was being paid, the Respondent No.

1 and his family have encroached upon and occupied far more land. As




regards village Aralipur Bagh, Mochi Gaon, the Complainant made the
very same allegations in the Writ Petition made in the Caomplaint.

The South [Delhi Municipal  Corporation  tendered  Judgement
deliverad by the Division Bench No, | of the High Court in WP () No.
200072012 titled Khushi Sewa Sanstha Vs, State and Ors.

The respondent has produced the record, the pleadingsireplies and

counter affidavits filed by his father, 1t 15 not necessary to delve at lenpth on
these, as the DB 1 in its judgment has succinetly analyzed the issues and

given directions as discussed herein after.

26, The Division Bench considered and examined the issue of encroachment
by unauthorized oceupants, unauthorized constructions and their eviction at
Arakpur Bagh, Mochi Gaon. As per the Judgement, which quotes the earlisr
decision of the Single Bench in Smt. Shakunta Narang Vs DDA, it is
brought out that family members of Sri Chand, who was a Chulha Tax Payer
in the village Arak Pur Bagh Mochl were fully entitled to get the benefit
artsing out of him being a Chulha Tax Payer. 1t is an admitted position that
Sri Chand Sfo Mohan Lal was the grandfather of Sh. Anil Shamra,
Respondent Mo, 1 Public Functionary who is admitled as a Chulha Tax

Payer of Arak Pur Bagh Mochi Gaon,

27, The Division Bench held that the proper perspective was to view the
entire village of Arakpur Bagh Mochi as an unauthorized colony and then to
deal with the same. The Division Beneh specifically noticed that apart from
the Chulha Tax Payers such as the Respondents No. 1 Public Functionary s
Grand father and their family members, who are protected, it would be

arbitrary 1o single out just 14 other structure holders, being those who had




purchased their properties from original Chultha Tax Pavers for eviction. It
would be seen that not enly the descendent of original Chulha Tax Pavers
but even iransferees from Chulba Tax Payers are being accorded the
protection and benelit of the village being weated as unautharized coleny.
The court observed that *1 feel that in the current context, it will be rational
to view the entire village of Arakpur Bagh Mochi as an unauthorized colony
and 1o deal with it a5 such, in accordance with the guidelines finalized by the
Government of India. Rights over the plots occupied by original Chulha Tax
Payer and their descendents will be regularized in accordance with the
Giovernment of India’s policy announced in 1983, The others will be called
upan o pay the price of land at the L&DO rates plus other applicable
charges. All other steps for the provision of infrastructure and regularization

of building will be taken as per the guidelines”.

28, The court also referred Lo the Dalhi Laws {Bpecial Provisions) Act, 2011
in terms of which the siructures that had come up on or before 08.02.2007,
were protected. In view of this, the Respondent No. 1, Public Functionary
and his family members in occupation of the structures as descendents of the
original Chulha Tax Payer S11 Chand, get the protection from demolition and
eviction even under Delhi Laws {Special Provisions) Act, 2011,

29, The Complainant was required to establish thel Respondent no. |
failed to act in accordance with the norms of integrity and conduct or had
abused and misused his position to obtain gain or favour for self or someone
else, Further, he was actuated in the discharge of his functions by improper
or corrupl motives or persenal interest,  On the consideration of the
allegations in the complaint, pleadings, record as produced and the evidence

led the Complainant has singularly failed 1o prove the allegations.




0. Barring a general and bald statement that *Tehbazari sites’ could not
be allotled without the knowledge and consent of the Deputy Mavor, nething
specilic has been shown that in the allotment of *Tehbazari sites® there was a

recommendation by the Respondent No. 1.

31, As per Complainant, allegation was only made 1o show that BJP
workers had got the allocation of “Tehbazari sites”. Further that it was his
perception {anumaan) that the Respondent would have plaved role in these
allozments. It hus been shown that the four persons who are said to be BIP
workers and were alloned sites in distant wards and not in the ward of

Bezpandent Mo, 1.

32, During the proceedings, at one stage the Complainant put forward the
cise that some of the Tehbazari’s at Kashmere Markel were held by
Respondent No. 1 as Benami, Complainant subsequently stated that he is not
claiming that these were Benami Tehbazari sites, but he was referring 1o the
‘Benami property in Satya Nikatan, The said allegation also has been found
to be without any substance in the previous enquiry report, Regarding the
role of the Respondant Na, 1 in getting mutation and wansfer, Respondent
Moo | categorically stated that no application for transfer or mulation has
ever been put up before him as Councillor or Deputy Mayor. He did not

recommend even a single case,

(S
b

Coming to the allegations of running Maruli Authoerized Service
Station, the Respondent No. 1 explained that the same is owned by his father
sh. Madan Tal Sharma and managed by his younger brother Sh. At
Sharma. He has no interest or share in it Moreover, the Marut Authorized
Service station was established in the vear 1998, Prior to that his father had a

small repair shop in 1960, Respondent No. | becams 2 Public Funetionary




in the vear, April.Z2007 on being slected as a Councillor. Respondent No. |
states that he lives on the second floor, while his father and yvounger brother
live together on the ground floor and his uncle lives on first {loor.
Respondent No. 1 stated that neither his father nor his brother owned any
commercial shops.  These commercial shops belong to his prandfather’s
brother and their family members Zile Singh, Sh. Rajinder Singh, Sh. Rattan
Lal and 8k, Kamal., Respondent No. | does not derive any benelit from

Lthese commercial shops.

34, The Complainant singularly failed to show that Respondent Na. 1
gither has any interest or has set up any of these ventures as a Public

Functionary or even otherwise personally.

ad
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Regarding the Complainant’s allegation that Respondent Mo, 17s
crandfather as an original chulha tax paver could occupy only 164 ar 244
8g. Yd ol land, while their family has 2300 5q. Yd. land in Khasra Mo, 224
and B00 Sq. Yd. in Khasra Mo, 225, Respondent Mo, | submits thal there is
no limitation or ceiling as comtended.  The binutes dated 692005 whare
relerence is made 1o Resolution dated 18.07.1983 had proposed rate of Rs.
15 per 5q. Yds up to 200 5q. Yds and thereafter rate of s, [50 per 5q. Y.
The above doss not operate as a ceiling on holding as contended by the
Complainant, Lo any case these holdings of land is what the Respondent Mo,
1’s father inherited from his lather withoul any contribution by the
Respondent Mo, 1 and even before he became a Public Functionary.
Respondent No. | has also placed on record the permission obtained by his

[ather from Ground Waler Authority for the bare well.




3. The exget entitlement of land halding ete., are 1o governed by 1983
policy of Government of India and on the kasis of a holistic approach for the

entive village in terms of judgment of the Division Bench referred to earlier.

310 In wiew of the foregoing  discussion, it is apparent that the
Complainant despite adjudication by wvarious forums and even after the
judgment of the Div'lsion.:i.iamh of the Hon'ble High Court in Civil Writ
Petitton no. 20000201 2, 1 ]':IETF{thi'_"Lg with allegations against the Respondent,

which seem, 10 be stemming out of political rivalry and personal vendetea.

38, For inguiry under the Delhd Lokayukla and Upalokayulkta Act 1995,
the allegations against the Public Functionary have 1o be substantisted on
merit and in such a case it would not ke material if'it they are being made by
¢ political opponent. However, in this case Complainant has failed to
establish any allegation in terms of Scetion 2 (b) (1) of the Delhi Lakavulkia

and Upalokayulia Act, [995,
The complaint is dismissed as being wholly devoeid of merit.
LESNTEN _&ﬁ mg;"v" L2

{Justice Manmohan Sarin)
Lokayulita

Dated : [ 05,2013

Rekha
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